
COMMENTARY Open Access

Unconscionable: how the U.S. Supreme
Court’s jurisprudence lags behind the world
when it comes to contraception and
conscience
Aram A. Schvey1* and Claire Kim2

Abstract

U.S. Supreme Court jurisprudence undermines access to contraception by permitting individuals, institutions, and
even corporations to claim religious objections to ensuring contraceptive insurance coverage, thus imposing those
beliefs on non-adherents and jeopardizing their access to essential reproductive-health services. This jurisprudence
is not only harmful but also runs contrary to the laws and policies of peer nations, as well as international human
rights principles, which are more protective of the rights of health-care recipients to make their own decisions about
contraception free from interference. The United States should look to the practice and jurisprudence of other nations
and ensure that religious exemptions are not permitted to deprive a third party of access to contraception.
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Introduction
“Your right to swing your arms ends just where the other
[wo]man’s nose begins.”1

It is no surprise that in a religiously pluralistic society
like the United States, there are a variety of beliefs about
virtually every facet of life. Our diverse society is able to
function because our secular government is supposed to
safeguard individuals’ freedom to believe what they will,
while simultaneously prohibiting them from imposing
their beliefs on others. But when it comes to contracep-
tion, the U.S. Supreme Court has been inching towards
a jurisprudence—that is, a body and philosophy of
law—that allows some actors to impose their restrictive
beliefs on others. This growing trend of permitting
special religious exemptions that impede others’ access2

to contraception is not only dangerous but also repre-
sents a significant break from other developed, demo-
cratic countries.

Concern about religious refusals in the United States
is particularly timely: On October 6, 2017, the Trump
administration issued two interim final rules creating
broad exemptions enabling employers, health-insurance
providers, and universities claiming a religious or moral
objection to contraception, allowing them to opt out of
contraceptive coverage in their health plans, depriving
beneficiaries—including employees, insurance holders,
and students—of no-copay contraceptive coverage.
Organizations—including universities—have flirted with
the idea of eliminating no-copay contraceptive coverage,
and others may follow suit.3 Although ongoing judicial
review of the interim final rules has prevented their full
implementation,4 thousands of women are at risk of
losing access to affordable contraceptive coverage.
In January 2018, the U.S. Department of Health and

Human Services (HHS) announced the formation of a
new “Conscience and Religious Freedom Division”
within the HHS Office for Civil Rights. It also proposed
a new regulation that would vastly expand the potential
scope of permissible religious objections to providing
reproductive-health services. The proposed regulation
would also forbid entities receiving federal funds from
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requiring any health-care entity to provide referrals for
or even information about procedures to which the en-
tity objects, and would threaten the withdrawal of fed-
eral funds from any state that requires contraceptive
coverage.5 These expansions of religious and moral ex-
emptions to the provision of health care are particularly
dangerous in light of the Trump administration’s stated
desire to reduce federal funding for family planning and
contraceptive services, such as Medicaid and Title X,
further limiting access to contraceptives for low-income
and other women.6

The United States Constitution’s treatment of religion
at first blush appears to be contradictory. On the one
hand, the First Amendment restrains Congress from
passing laws “respecting the establishment of religion,”
while at the same time prohibiting it from passing laws
“prohibiting the free exercise thereof.” These seemingly
opposing dictates have resulted in incredible religious
diversity and vibrancy, while at the same time ensuring a
secular government.
Religious liberty, religious diversity, and secular gov-

ernment can coexist only because religious liberty is not
a zero-sum game: One person’s religious liberty does not
diminish someone else’s rights. Or as Thomas Jefferson
eloquently stated, “The legitimate powers of government
extend to such acts only as are injurious to others. But it
does me no injury for my neighbor to say there are
twenty gods, or no God. It neither picks my pocket nor
breaks my leg.”7

In recent years, the U.S. Supreme Court has taken
steps that call into question Jefferson’s understanding of
religious liberty as something that is inherently harmless
to others. Instead, in two cases involving contraception,
the Court has suggested that one person’s religious
liberty might permissibly come at the expense of another
person’s right to access government-mandated no-copay
reproductive health care. In Burwell v. Hobby Lobby
Stores, the Supreme Court held that closely held for-
profit corporations could hold and exercise religious
beliefs and impose them on employees by refusing to
comply with a nationwide no-copay contraceptive-
coverage benefit.8 And in Zubik v. Burwell, the Supreme
Court sidestepped issuing a decision on the merits in
another challenge to the contraceptive-coverage benefit,
failing to issue a strong ruling holding that a religious
opt-out should not be permitted if it deprives others of
essential reproductive-health services.9

The Supreme Court’s jurisprudence around contracep-
tion and conscience is not only misguided, but out of step
with the preponderance of the policies and practices of
other developed, democratic nations, which cabin
religious opt-outs to ensure they do not result in harm to
others. This Commentary highlights two principal areas in
which the treatment of religious refusals in the United

States differs from established international standards and
the practices and policies of other democratic nations.
First, other democratic nations often limit the right to

invoke religious refusals for certain health-care services
to individuals directly involved in providing those
services. Even in countries with conservative religious
majorities, such as in Spain, Italy, and Colombia,10 the
right to exercise a religious refusal is limited to direct
health-care providers.11 The U.S. Supreme Court, how-
ever, has permitted those whose roles are attenuated from
the objected-to service to interpose religious objections,
including those who have no direct role in the provision
of contraception or other health care, as well as institu-
tions and for-profit corporations that offer health-
insurance plans to their employees.
Second, recognizing that religious refusals in the context

of health care can jeopardize the health and wellbeing of
beneficiaries, many countries and international bodies
explicitly limit religious objections and require adequate
safeguards, such as ensuring informed consent and refer-
rals to non-objecting providers, before a religious objec-
tion may be made. Sadly, the U.S. Supreme Court has
neither acknowledged the government’s interest in ensur-
ing women’s access to contraception,12 nor has it inter-
preted religious exemption laws to explicitly mandate
protections even when women’s rights may be directly
infringed by the objector’s refusal to provide some or all
forms of contraceptives.

Background
The Affordable Care Act profoundly altered the American
healthcare landscape, in part by emphasizing preventive
health services in a system that had heretofore been
largely reactive. As part of the healthcare overhaul, the Af-
fordable Care Act called for health-insurance plans to in-
clude coverage for preventive services without cost
sharing for women. The list of preventive services for
women was proposed by the Institute of Medicine and
supported by the Health Resources and Services Adminis-
tration. This list included, among other things, coverage
for all U.S. Food and Drug Administration-approved
contraceptive methods, sterilization procedures, and
related patient education and counseling.
Since its implementation, the no-copay contraception

benefit has become one of the most important and
popular provisions of the Affordable Care Act, benefiting
over 55 million women13 who no longer need to make a
copayment for contraception (a year’s worth of oral
contraceptives can cost upwards of $600, and long-
acting reversible contraceptives, such as an intrauterine
device or a contraceptive implant, can cost more than
$1000—almost 1 month’s salary for a U.S. resident
earning the federal minimum wage).14 15 The implemen-
tation of the no-copay contraception benefit has thus

Schvey and Kim Contraception and Reproductive Medicine  (2018) 3:2 Page 2 of 10



resulted in a dramatic decrease in out-of-pocket medical
costs for women.16 Studies show that decreases in cost-
sharing has led to better adherence to and more consist-
ent use of contraceptives, which has decreased the risk
of unintended pregnancies.17

However, the newly minted contraceptive-coverage
benefit was under attack almost immediately from conser-
vatives, who sought to carve out religious exemptions to
these coverage requirements, which initially applied to
almost all employers other than houses of worship. The
Obama administration sought to bridge the divide by
proposing an “accommodation” for religiously affiliated
non-profit organizations by allowing those employers to
opt out of providing contraceptive coverage, which would
instead be provided—at least in theory, seamlessly—by
insurance companies. But this attempt at mollification
only emboldened conservatives, who pushed to extend the
accommodation to for-profit corporations.
In Burwell v. Hobby Lobby Stores, the Supreme Court

held that closely held for-profit corporations are able to
exercise religion, and ordered that the accommoda-
tion—which was intended for religiously affiliated non-
profit organizations like Catholic hospitals—be made
available to for-profit entities, including the craft-store
retail giant, Hobby Lobby.
While the respondents in Hobby Lobby sought to avail

themselves of the accommodation, the petitioners in
Zubik v. Burwell sought to exempt themselves entirely,
even objecting to filling out a one-page form notifying
the government or their insurer of their objection. The
petitioners in Zubik argued that doing so would make
them complicit in the insurer’s provision of contracep-
tion. The Court failed to issue a substantive decision and
took “no view on the merits” of the case; in so doing, it
missed an opportunity to establish firmly the principle
that religious objections cannot be interposed when they
would harm the health of another person. Further, if
U.S. courts allow the enforcement of the HHS October
6, 2017, interim final rules, any employer, health-
insurance issuer, or university claiming a religious or
moral exemption could choose to deny no-copay contra-
ceptive coverage to women.
The United States’ unbalanced approach to religious

and moral refusals is reflective of its position as a global
outlier in its lack of protection for health rights. Globally,
there is broad understanding that there is a human right
to health. This is reflected in the International Covenant
on Economic, Social, and Cultural Rights (ICESCR), a
foundational international human rights treaty that recog-
nizes the right of everyone “to the enjoyment of the high-
est attainable standard of physical and mental health.”18

The ICESCR has been ratified by 166 countries, but the
United States is one of only few countries that have signed
but not ratified the ICESCR.

The International Covenant on Civil and Political Rights
(ICCPR), another foundational human rights treaty, which
has been ratified by 169 countries, including the United
States,19 states in Article 18 that everyone has the “right
to freedom of thought, conscience[,] and religion.” How-
ever, the same Article further specifies that the freedom to
manifest one’s religion and beliefs may be subject to
limitations in order to protect the fundamental rights and
freedoms of others: “Freedom to manifest one’s religion or
beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights
and freedoms of others.”20 While other countries have
taken steps to balance religious and moral exemptions
with the health and rights of those who may be affected
by those exemptions, laws and jurisprudence in the
United States are increasingly focused on privileging reli-
gious and moral exemptions of some at the expense of the
health and safety of many others.

Peer nations generally limit religious objections
to individuals directly involved in health-care
provision
The United States is an outlier in allowing corporations
and groups with attenuated connections to the provision
of contraception to raise religious refusals. First, peer21

countries tend to limit conscientious objections to individ-
ual human beings, and not institutions (and certainly not
to for-profit corporations), based on the understanding
that intimate, sincerely held beliefs are unique to individ-
uals. And second, other countries tend to limit the right of
religious refusals to physicians and those who directly
assist in the objected-to service. To the contrary, the
United States’ laws and jurisprudence allow a breathtak-
ingly broad set of actors, including corporations that do
not even provide health-care services or employ health-
care providers, to raise religious refusals.

Allowing corporations to interpose religious objections to
contraception runs counter to the practice in peer
countries
The U.S. Supreme Court in Hobby Lobby and Zubik has
permitted institutions and even corporate entities to
exercise religion and invoke religious refusals. In Hobby
Lobby, the Court held that closely held for-profit corpo-
rations can further religious objectives and exercise
religion within the meaning of the Religious Freedom
Restoration Act.22 In Zubik, although the U.S. Supreme
Court did not decide the case on its merits, it acknowl-
edged that non-profit organizations, separate from
individuals, may raise an argument for religious exemp-
tions from laws.23

Other countries have expressly forbidden institutions
and corporate entities from being able to claim
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exemptions. For example, the Colombian Constitutional
Court has stated that “legal persons,” such as corpora-
tions, do not have a right to religious exemptions as they
cannot experience “intimate and deeply-rooted convic-
tions.”24 In another case, the Colombian Constitutional
Court emphasized that conscientious objection is an “in-
dividual decision and not institutional or collective.”25

In Spain, the Spanish Bioethics Committee clarified
that religious refusals only apply to individuals because
“[o]nly individuals have conscience, not legal entities or
other collective bodies.”26 Similarly, in Italy, only health-
care personnel and their auxiliaries—such as nurses and
assisting non-medical personnel—can invoke the right to
conscientious objection, not institutions or hospitals.27

The French Constitutional Council has similarly noted
that conscientious objections may be interposed by
individuals rather than institutions when it upheld the
repeal of Code of Public Health provisions allowing the
heads of departments to object on behalf of their
departments. Instead, the French Constitutional Council
held that a department head’s individual right to object
“cannot be exerted at the expense of that of other
doctors and medical staff working in his service.”28 Still
other countries, such as Denmark and New Zealand,
only explicitly extend religious-refusal rights to individ-
uals, and make no provision for institutional or corpor-
ate objections.29

The view that conscientious-objection rights inure only
to individuals and not institutions and corporations has
also been echoed at the global level by the Committee on
the Elimination of Discrimination Against Women, which
monitors the implementation of the Convention on the
Elimination of all Forms of Discrimination Against
Women. For example, in its concluding observations to
Hungary in 2013, the Committee urged the country to
ensure that conscientious objections by health profes-
sionals “remain a personal decision rather than an institu-
tionalized practice.”30

The U.S. Supreme Court’s approach in Hobby Lobby is
dangerous insofar as it permits corporations to object on
behalf of all its employees, running roughshod over the
consciences of individuals. As the dissenting opinion
explains, such a broad understanding of corporate
personhood invites corporations to seek religion-based
exemptions from any regulations they may consider con-
trary to their “beliefs.”31

Allowing those not involved in the provision of health care
to object to its provision runs counter to the practice in
peer countries
The Supreme Court’s decision in Hobby Lobby also runs
counter to the practice in peer countries by allowing
those not involved in the provision of health care, in this
case contraceptive services, to object to its provision.

In addition to limiting religious refusals to individuals,
most other countries limit religious refusals to physicians
and other direct providers, and usually do not extend
religious refusals to individuals only incidentally involved
in the process. Those who are not direct providers are
deemed by courts to be too attenuated in asserting a
burden on their exercise of religion. For example, the
United Kingdom has ruled in recent cases that although
the Abortion Act of 1967 allows religious refusals for
health-care professionals who “participate” in abortion,
“participate” means “taking part in a ‘hands-on’ capacity”32

and thus a receptionist cannot claim a religious ex-
emption from typing a letter referring a woman for a
possible abortion.33

Numerous countries’ jurisprudence and legislation
affirm such an understanding of who is eligible to invoke
religious exemptions. Norway’s 1975 Abortion Act
authorizing religious refusals explicitly states that it
applies only to health personnel who either perform or
assist in the operation itself.34 Similarly, in Spain, only
health-care providers “directly involved” in the medical
procedure may invoke a religious refusal.35 The Consti-
tutional Court of Colombia similarly declared that “con-
scientious objection only applies to personnel that are
directly involved in performing the medical procedure
necessary to terminate the pregnancy.”36 In Italy, the law
draws a further distinction between services that are
specific to, and necessary for the interruption of preg-
nancy, and services that are merely incidental to it, and
only persons providing services in the first category can
invoke the right to conscientious objection.37

However, the U.S. Supreme Court in Hobby Lobby and
Zubik allows employers—not just physicians or pharma-
cists, or even nurses and hospital administration staff—to
invoke religious refusals against providing a health-
insurance plan that includes certain contraceptive cover-
age. Despite the attenuation between providing a general
health-insurance plan that covers contraceptives and the
possibility of the destruction of an embryo through the
independent actions of an employee who may use that
contraceptive coverage, the United States’ highest court
has refused to recognize any degree of attenuation.
Instead, the Court declared that whether an action
imposes a substantial burden on a petitioner’s religious
freedom cannot be questioned by a court so long as the
petitioner is sincere in believing that it does.38

The U.S. Supreme Court’s opinion starkly contrasts
with the approach taken by many other high courts at
peer democracies. In determining whether an objected-
to action is too attenuated to warrant a religious exemp-
tion, many countries require an independent judicial
finding about whether an act poses a burden on religious
freedom instead of wholly accepting the petitioners’
argument that the act does.39 By making the test entirely
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subjective, anyone who feels that he or she is “complicit”
in another person accessing contraception may have a
legally cognizable claim, including those who are many
steps removed.

Peer nations ensure religious objections do not
violate the rights of health-care beneficiaries
The United States is also a global outlier inasmuch as it
requires few—if any—safeguards on the exercise of con-
scientious objection in the health-care setting. While other
nations permit individual objections to the provision of
health-care services, they recognize that religious-refusal
rights must give way where their exercise would detrimen-
tally affect another’s health. The European Court of
Human Rights, for example, concluded that pharmacists
who refused to sell contraceptives “cannot give prece-
dence to their religious beliefs and impose them on others
as justification for their refusal to sell such products.”40

However, instead of an approach that considers and
protects the rights and freedoms of others to access cer-
tain health-care services, the United States has allowed
the expansion of religious refusals to deprive women of
their lawful access to no-copay contraceptive coverage.
Furthermore, other democracies consider access to

reproductive-health services a fundamentally compelling
interest that outweighs burdens on the religious freedom
of providers and physicians. For example, in Finland,
Iceland, and Sweden, concern for patients has led to pol-
icies that prohibit health-care providers from refusing
based on religious beliefs to providing abortion services.41

Even when religious refusals are permitted in the con-
text of sexual and reproductive health care, other demo-
cratic peer nations mandate robust patient-centered
safeguards.42 Informed consent—a provider’s duty to
inform the patient of all medically appropriate care, even
when the provider may object to some of those medical
procedures—is one such safeguard. The duty to refer a
patient to a non-objecting provider is another.

Peer nations require a patient’s informed consent before
a religious exemption may be interposed
Numerous countries and international bodies have
emphasized the importance of protecting a patient’s
right to informed consent when religious refusals are
granted. For example, the European Court of Human
Rights has ruled that a Polish law violated the European
Convention on Human Rights because it did not provide
an effective mechanism for a woman to obtain diagnos-
tic tests to determine fetal abnormality after her doctors’
refusal to conduct such tests on grounds of conscience.43

The Inter-American Commission on Human Rights simi-
larly determined that “States must guarantee that women
are not prevented from accessing information and repro-
ductive health services [including contraception].”44

Countries have codified the duty of informed consent into
statutes and guidelines, such as in South Africa, which re-
quires physicians to provide objective, non-biased infor-
mation on all available medical procedures.45

Peer nations require that those interposing a religious
objection to the provision of a health-care service provide
a referral to a non-objecting provider
Another fundamental safeguard to protect women’s
health is the duty of an objecting provider to refer a
patient to a non-objecting provider. This duty is almost
universally adopted in laws and medical ethical codes
across Europe.46 For example, doctors in France who
object to providing an abortion have a legal duty to refer
the woman to another provider who is willing to
perform the procedure.47 In the United Kingdom, the
General Medical Council Guidelines specify that objecting
doctors must inform patients of their right to see another
doctor and make sure they have enough information to
exercise that right.48

Beyond Europe, other regional and global human
rights standards have affirmed and emphasized the duty
to refer. The Inter-American Commission on Human
Rights determined that in addition to the duty to ensure
women’s access to information, “in situations involving
conscientious objectors in the health arena, the States
should establish referral procedures, as well as appropriate
sanctions for failure to comply with their obligation.”49

And the Committee on the Elimination of Discrimination
Against Women has stated in its General Recommenda-
tion No. 24 that “if health service providers refuse to
perform [reproductive-health services for women] based
on conscientious objection, measures should be intro-
duced to ensure that women are referred to alternative
health providers.”50

Medical associations have similarly emphasized the
importance of referrals. International medical associations,
such as the International Federation of Gynecology and
Obstetrics (FIGO) and the World Medical Association,
state in their code of ethics that practitioners who may
have religious or moral objections to performing certain
procedures must refer patients to practitioners who do
not object or otherwise “ensur[e] the continuity of medical
care by a qualified colleague.”51 In line with national and
international practices, medical associations within the
United States, including the American College of
Obstetricians and Gynecologists and the American
Medical Association, recognize a duty to refer in
order to safeguard patients’ rights and access to cer-
tain reproductive health care.52

However, the United States has failed to mandate—and
may even be undermining—such a duty. As noted above,
the U.S. Department of Health and Human Services’
January 2018 proposed regulation would actually forbid
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entities receiving federal funds from requiring any
healthcare entity to provide referrals for, or even infor-
mation about, medical procedures they are unwilling to
perform. And some states prohibit any medical
institution that provides abortion care or referrals from
participating in public-health programs or from receiv-
ing public funding of any sort.53 Some states even go so
far as to deny tax-exempt status to any nonprofit
hospital or health center that refers for abortion care.54

Legally mandated safeguards, such as the duty to refer,
acknowledge that there are real negative impacts on the
sexual and reproductive health of women who are
denied services, and ensure that religious refusals do not
impede women’s overall access. It is striking that these
robust protections are lacking in the United States.
Instead of national efforts to ensure that women’s
health care is not compromised, proposed federal legisla-
tion such as the Conscience Protection Act, as well as
existing state policies prohibiting certain referrals, seek
to expand ways for institutions and individuals to deny
care to women in the name of conscientious objection.55

Conclusion
With respect to religious refusals affecting women’s access
to contraception, the United States Supreme Court’s ap-
proach diverges from that of other democratic peer coun-
tries. First, the Court has embraced a startlingly broad
understanding of who is eligible to invoke religious
refusals. And second, the Court has emphasized the rights
of those invoking religious refusals and de-emphasized the
detrimental impact on the health and lives of women. The
Supreme Court should look to the laws and practices of
other democracies, which have more narrowly defined the
scope of who can interpose a religious objection, and have
mandated adequate protections to ensure that religiously
motivated objections do not come at the expense of
health-care recipients’ wellbeing.
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